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Have the Circuit and Corporation Courts jurisdiction to try 
such a case under §§ 3814a and 4106 of the Virginia Code? 

Section 3814 of the Code provides that 
Abatement of Public when complaint is made to any circuit, 
Nuisance by Court. corporation or hustings court, etc., by 

five or more citizens, etc., setting forth 
the existence of a public or common nuisance, the court, etc., 
or judge in vacation shall summon a special grand jury, etc., to 
the next term of the court to investigate the complaint. If upon 
a full investigation the grand jury is satisfied that the nuisance 
complained of is a public nuisance it shall proceed to make pre- 
sentment against such person or persons as they may find have 
created or caused such nuisance. After various other provisions 
unnecessary to be noticed here the section provides: "Upon the 
trial of any such presentment the person or persons who have 
created, caused or permitted the continuance of such nuisance, 
if found guilty, shall be fined in the discretion of the jury not 
more than $5,000; and upon such verdict the judgment of the 
court shall be for the amount of fine imposed and the costs of 
such proceeding, and also that such nuisance be forthwith re- 
moved and abated." 

It will be noticed that the only reference to the method of 
trial in such cases is that "the jury" shall fix the fine and "the 
court" abate the nuisance. Now the offense of maintaining a 
nuisance is a misdemeanor under § 3879 of the Code, it not 
being punishable with death or confinement in the penitentiary. 

Now § 4106 of the Code provides that the several police jus- 
tices and justices of the peace shall have exclusive original ju- 
risdiction for the trial of all misdemeanor cases occurring within 
their jurisdiction, etc., "except when it is otherwise specially 
provided." Now is the language of § 3814a sufficiently explicit 
to bring cases of nuisance under a special provision? 



944 20 Virginia law register. [ April, 

It will be noted that there is to be an indictment: But it 
will be noted that all indictments for misdemeanors cognizable 
prior to March 5, 1896, must be certified down to the justice 
in whose magisterial district the offense was committed, to be 
tried by him. 

Now the creation causing or maintaining a nuisance was a mis- 
demeanor cognizable by a grand jury prior to March 5, 1896, 
and therefore unless § 3814a makes one of the cases "otherwise 
specially provided for" the magistrate had exclusive original ju- 
risdiction. It has been argued that this section is silent as to 
the method of trial and that therefore the Circuit or Corporation 
or Hustings Court is obliged to send the indictment down to the 
magistrate. We do not think this contention sound, for other- 
wise the statute could not be enforced. The fine must be fixed 
at the discretion of the jury; and upon its verdict the court (re- 
ferring to Circuit, Corporation or Hustings) must enter judg- 
ment for the amount of the fine and costs and that the nuisance 
be removed or abated. This language, therefore, must be con- 
strued to mean that creating or maintaining a nuisance is one 
of the cases specially provided for trial by the court and by 
the court alone, with the aid of a jury. 



An interesting question, which at first glance seemed almost 
to answer itself, was raised a few weeks ago, but was unde- 
termined, owing to other features of the 
Section 2935 of case. A deed of trust was given in June, 
the Virginia Code 1892, to secure a bond payable on de- 
as to the Exten- mand. In 1911 a judgment was recov- 
sion of the Lien ered against the grantor in the deed of 
of a Deed of Trust, trust and duly docketed after an execu- 
tion was returned "no effects." In 1913 
the grantor in the deed of trust endorsed upon the margin of the 
page of the deed book an extension of the limitation, the exact 
language being, "The Statute of Limitations is hereby waived 
and the lien of this deed" of trust is executed for twenty years from 
this date. Witness my hand and seal this 2nd day of June, 1913. 
(seal)" This endorsement was duly attested by the clerk 
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and indexed in accordance with the statute. In July, 1913, a chan- 
cery suit was brought to enforce the lien of the judgment against 
the land of the grantor in the deed of trust, and the commissioner 
reported that the judgment took precedence of the lien of the 
deed of trust and should be paid out of the proceeds of the sale 
of the land prior to the debt secured in the deed of trust. The 
case was settled before the hearing and the point remains unde- 
cided. Was the commissioner right? At first glance one would 
be disposed to say, yes, and whilst it is true that the plea of the 
Statute of Limitations has been held to be a personal privilege 
to be asserted or waived by the defendant at his election — Clay- 
ton v. Hedley, 32 Va. 72 ; Smith v. Hutchinson, 78 Va. 683— yet 
our Court of Appeals has held in numerous cases that where a 
court of equity has taken possession of the estate of the debtor 
for the purpose of distribution, and proceeded to ascertain the 
debts and encumbrances, to enable it properly to administer and 
distribute the assets, an exception to the general rule is allowed 
and any creditor interested in the fund is permitted to inter- 
pose the defence of the Statute of Limitations. See McCartney 
v. Tyrer, 94 Va. 202; Monk v. Exposition Corp., Ill Va. 121 ; 
Tazewell's Executor v. Whittle, 13 Gratt. 345. 

We suppose, therefore, that the judgment creditor, in his 
suit brought to enforce the lien of his judgment, had the right 
to plead that the statute be applied to the deed of trust, and that 
the lien of that deed was extinguished in June, 1912, and that 
thereupon the lien of his judgment attached. This seems plau- 
sible and yet the statute provides that the limitation may be ex- 
tended by the endorsement on the margin of the deed book, and 
does not say at what time this endorsement must be made in 
order to extend it. It is true the limitation had applied and the 
statute makes no provision for a waiver of the Statute of Limi- 
tations. The Commissioner held that the statute having applied, 
the debt was extinguished and therefore there was nothing to 
extend. Is this contention sound? Certainly as between the 
original parties the grantor had the right to renew the debt 
and lien securing the same, even after the statute had applied 
and could not thereafter plead the statute. But could this 
act relate back so as to defeat a lien which had attached 
—5 
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whilst the lien of the deed of trust was no longer existent? In 
other words, can a right which has become non-existent be capa- 
ble of "extension?" In the discussion of the case it was con- 
tended very seriously, that even as between the parties the en- 
dorsement of the extension of the lien after the statute applied 
was a nullity and the Commissioner himself took this view. This 
being the case a judgment recovered after an endorsement on 
the margin of the Deed Book as provided in the statute would be 
good. And yet the statute contemplates an extension of the 
lien with a right to enforce it for twenty years after the date 
of the endorsement. The language providing for the limitation 
in the same section is : "No deed of trust or mortgage hereafter 
given to secure the payment of money and no lien hereafter re- 
served to secure the payment of unpaid purchase money shall 
be enforced after twenty years." The limitation being to the 
enforcement, why should not the grantor have the right to ex- 
tend this right even after the limitation had applied? He does 
not call into being a new lien. He simply allows an old lien to be 
revived and enforced. But between the death and the resurrec- 
tion, so to speak, of the right to enforce, what are the rights of 
third parties? 

In the case of McCartney v. Tyrer, supra, the court without 
passing upon the question, says it might be well worth the con- 
sidering whether it was at all necessary to plead this Statute 
of Limitations of whether the time beyond which no suit can 
be brought to enforce the lien is not a limitation to the right 
to the lien and not of the remedy alone. In this case there was a 
special Statute of Limitations and the court says if in the cre- 
ation of the lien time has been made of the essence of the right 
and a condition of its existence and duration, it would be neces- 
sary to allege and prove that the suit was brought within the 
six months provided for in the statute. Now it might well be 
claimed that § 2953 makes a special Statute of Limitations as to 
the lien of a deed of trust, but the statute does not create a new 
lien as it does in the case of a mechanic's lien. We would 
like some uninterested member of the bar to give us an opin- 
ion. 
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One is occasionally surprised by a decision which seems to 
shock every sense of right, but which on a closer analysis seems 
to have a certain element of legality 
Public Policy — about it hard to reconcile with previously 

Legal Incapacity conceived ideas. The general — we might 
of Felons — Effect say almost universal — rule is that no man 
of Murder by Heir, shall be allowed to profit by his own 
wrong: Ux turpi causa oritur nott actio; 
and in most jurisdictions one old common-law disability has al- 
ways attached to homicide — whether murder or manslaughter — 
i. e., that no felon who has committed homicide, or his assigns, 
can derive any benefit from the felonious act. In England there 
has been no variation from this rule, though the application of 
the general principle has sometimes produced rather unexpected 
results. 

In Fauntleroy's Case (4 Bligh, New Series, 194) a felon, 
convicted and executed for what was then the capital offense of 
forgery, had insured his life against, inter alia, "death at the 
hands of justice." When his representative sued on the life 
policy the court refused to enforce it on grounds of public pol- 
icy. And it will be recalled that our Supreme Court of the 
United States, in the case of N. W. Life Insurance Co. v. Mc- 
Cue, 222 U. S. 234, took the same position. 

In Cleaver's Case [1891] (1 Q. B. 147) Mr. Maybrick had 
insured his life "for the benefit of his wife,." who thereby be- 
came a cestuis que trust of her husband's executors in respect of 
this sum. But Mrs. Maybrick was convicted of murdering her 
husband, and therefore could not take the benefit. Thereupon 
the insurance company, setting up Fauntleroy's Case in justi- 
fication of their act, refused to pay the policy money to Mr. 
Maybrick's executors. The court, however, held that the legal 
rule applied in a somewhat unexpected way. In the first place 
it abrogated the trust in favour of Mrs. Maybrick; whereupon 
the executors held the policy in favour of Mr. Maybrick's next- 
of-kin. The next-of-kin had committed no felony, and there- 
fore the company could not refuse to pay the policy moneys to 
their trustee. In Cora Crippen's Case ([1911], P. 108) Crippen 
had murdered his wife and had been hanged for the crime. His 
legal personal representative, administering Crippen's property, 
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claimed that it included that of Mrs. Crippen, who died intestate, 
so that her husiband acquired a right to administer her estate un- 
der the Probate Act, 1857. Of course, it was admitted that 
Crippen would himself have been debarred by his crime both of 
the right to take his wife's property on her intestacy and of the 
right to act as administrator of her estate. But his legal per- 
sonal representative, it was urged, is under no such disability — 
he has committed no crime. The court, however, held that the 
origin of his claim — i. e., the fact that it arose through the mur- 
derer — was a "special circumstance" within the meaning of the 
Probate Act, 1857, s. 13, which justified the court in refusing 
him administration. 

In the case of Julian Bernard Hall (1914) this well-settled 
principle was not disputed so far as it applied to a case of mur- 
der. But it was argued that in manslaughter the rule did not ap- 
ply quite so universally. There are many degrees of man- 
slaughter, varying from homicide caused by violence just short 
of that which would make the offence murder down to mere mo- 
mentary negligence on the part of a signalman or a chauffeur.. 
Ought the latter to disentitle the wrongdoer, possibly an .eldest 
son who accidentally kills his father, of all benefit under his will 
or upon his death? The court, however, following obiter dicta 
of Lord Esher, Lord Justice Fry, and Lord Justice Lopes, all 
expressed in their judgments delivered in Cleaver's Case, refused 
to draw any distinction between murder and manslaughter and 
struck out the homicide's name from the list of defendant bene- 
ficiaries in the probate action. But when it comes to the de- 
cisions of the American Courts one is amazed at the lack of har- 
mony and the apparent variations from the well established rule. 

In North Carolina, Owens v. Owens, 100 N. C. 240, decided 
in 1888, it was decided that a widow convicted as an accessary 
before the fact in her husband's murder and confined in the State 
Penitentiary, was entitled to dower in his lands. 

In Deem v. Millikin, 53 Ohio St. 668, it was held that a son 
who murdered his mother for the purpose of procuring her prop- 
erty, succeeded to the title to her real estate by virtue of the stat- 
ute of descent in that State. 

In Nebraska, Shellenberger v. Ransom, 41 Neb. 631, the court 
at first adhered to the general rule, but on a rehearing held that 
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a father who murdered his daughter in order to possess himself 
of her property, took title under the laws of descent of that 
State. The same rule was applied in Pennsylvania in Carpen- 
ter's Estate, 170 Pa. 203, 29 L. R. A., where a son who was con- 
victed of the murder of his father and hanged, was held to have 
at once upon his father's death become vested with the title to 
the father's real estate, under the statute of descents. 

The same rule has been applied in Kansas, McAllister v. Fair, 
72 Kan. 533; and in Oklahoma, Degraffenreid v. Iowa Land & 
Trust Co, 20 Okl. 687. And now in the case of Wall v. Pfan- 
schmidt, 106 Northeastern Reporter 785 (Dec. 1914), Illinois 
adopts the same rule. In all of these cases the courts take the 
view that there being a statute of descents in their respective 
States they are bound by it, such statutes being declarations of 
public policy. The court in the last-named case, in which Pfan- 
schmidt murdered his father, mother and only sister and thus be- 
came sole heir to the real estate of his mother, holds that the 
Constitution of Illinois having expressly declared that "no con- 
viction shall work corruption of the blood or forfeiture of es- 
tate," this means that no guilty person shall forfeit his right to in- 
herit. 

It must be confessed, as shocking as the result appears, that 
the logical side of the question is with the Illinois court. We 
quote from their opinion: 

"In discussing the question here under consideration, Whar- 
ton on Homicide (3d Ed.), § 667, states: 'The broad theory 
has been asserted that all laws must be controlled, in general 
operation and effect, by the general fundamental maxim of 
the common law that no one shall be permitted to profit by 
his own wrong or found any claim upon his own iniquity 
or acquire property by bis own crime, and the rule has been 
asserted that the statutes of descent and distribution are to 
be considered with reference to these principles, and that a 
murderer cannot be permitted to take thereunder, either as 
heir or legatee, the estate of one whom he has murdered for 
the purpose of obtaining his property. This rule, however, 
has been either rejected or limited and confined in its 
application, and the prevailing, if not the universal, rule 
would appear to be that where a statute of descent and dis- 
tribution, or provision for succession, is plain and unambig- 
uous in its terms, there is no room for construction or inter- 
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pretation, and it operates solely within its own terms and 
vests in the heir such estate as he is entitled to immediately 
upon the death of the intestate from whom the inheritance 
comes, without reference to any question of criminal respon- 
sibility of the heir for the death of the intestate or devisor. 
This rule finds its inception in the theory that the public pol- 
icy of a state is the law of that state as found in its Constitu- 
tion, its statutory enactments, and its judicial records; and 
where the intestate law casts the estate of a deceased per- 
son upon designated persons this is absolute and peremp- 
tory, and no rule of public policy can take it from the per- 
sons designated by statute and give it to others, even for the 
reason that the designated person killed the intestate, with- 
out a violation of the statute.' 

"If in a statute there is neither ambiguity nor room for 
construction, the intention of the Legislature must be held 
free from doubt. The question as to what the framers of the 
statute would have done had it been in their minds that a 
case like the one here under consideration would arise is not 
the point in dispute. The inquiry is as to what, in fact, they 
did enact, possibly without anticipating the existence of such 
facts. This should be determined, not by conjecture as to 
their meaning, but by the construction of the language used. 
Shellenberger v. Ransom, supra. 

"Where there is no ambiguity in the words, there is no 
room for construction. The case must be a strong one, in- 
deed, which would justify a court in departing from the plain 
meaning of the words, especially in a penal act, in search of 
an intention which the words themselves did not suggest." 
Chief Justice Marshall in United States v. Wiltberger, 5 
Wheat. 76, 5 L. Ed. 37. 

"The statute of descent does not in any way, directly or in- 
directly, recognize this question. The wrong to be obviated 
and the remedy for it will- guide the court in finding the in- 
tention of the Legislature, but this rule of law offers no au- 
thority for adding an important exception or limitation to a 
statute which in clear language states a rule of public policy. 
Deem v. Millikin, supra. Knowledge of the principles of stat- 
utory interpretation must be imputed to the Legislature. In 
plain language our statute of descent designates the persons 
who shall succeed to the estates of deceased intestates. That 
statute provides that in cases like this the son and brother 
shall take the estate. By what authority can this court say 
that although there is a son and brother he shall not take, but 
that relatives who under the wording of the statute have no 
right to these estates shall take? It is impossible fbr the 
court to designate different persons to take such estate with- 
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out a violation of the law. Under the rules for the inter- 
pretation of statutes the courts cannot read into a statute ex- 
ceptions or limitations which depart from its plain meaning. 
In re Carpenter's Estate, supra. If there were any ambi- 
guity in this statute, or if it were the province of the court to 
settle this question with respect to the descent of property, 
then the argument of Counsel for plaintiffs in error would 
have weight. When the Legislature has spoken in clear 
and unequivocal language the courts are bound thereby. Mc- 
Allister v. Fair, supra. This court has held that the rules of 
the common law as to descent and devise have been wholly 
superseded by our statutes on those subjects. Kochersper- 
ger v. Drake, 167 111. 122, 47 N. E. 321, 41 L. R. A. 446; 
Collins v. Metropolitan Life Ins. Co., supra; North v. Gra- 
ham, 235 111. 178, 85 N. E. 267, 18 L. R. A. (N. S.) 624, 
126 Am. St. Rep. 189; In re Mulford, 217 111. 242, 75 N. E. 
345, 1 L. R. A. (N. S.) 341, 108 Am. St. Rep. 249, 3 Ann. 
Cas. 986. In the Collins Case, supra, while that case did 
not deal with the exact question here in point, this court 
quoted with approval Ihe rules as to the proper construction 
of statutes on descent laid down in Shellenberger v. Ran- 
som, supra, Owens v. Owens, supra, Deem v. Milikin, su- 
pra, and In re Carpenter's Estate, supra. To construe this 
statute as contended by counsel for plaintiffs in error in this 
case would in practical effect overrule the reasoning in the 
cases just referred to. The courts have no concern with 
the wisdom of a statute unless it contravenes some consti- 
tutional provision." 

And the court concludes that the Criminal Code having pro- 
vided a punishment for murder 

"does not state that the guilty person shall forfeit his right to 
inherit. In Collins v. Metropolitan Life Ins. Co., 232 111. 42, 
83 N. E. 543, 14 L. R. A. (N. S.) 356, 122 Am. St. Rep. 54, 
13 Ann. Cas. 129, supra, it was said: 

"These provisions are 'clear and unequivocal declarations 
of the public policy of this state to the effect that no forfei- 
ture of property rights shall follow conviction for crime.' 

"Public policy does not demand this forfeiture, for the de- 
mands of public policy are satisfied by the proper execution 
of laws and the punishment of crime. If other punishment 
be required, the duty to so provide rests upon the legislative 
branch of the government. Whether this accords with nat- 
ural right and justice is not for the courts to decide. The 
laws of descent do not depend upon the ideas of court or 
counsel as to justice or natural right but depend entirely upon 
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the provisions of the statute. In re Kirby's Estate, 162 Cal. 
91, 121 Pac. 370, 39 L. R. A. (N. S.) 1088, Ann. Cas. 1913C, 
928. 

" 'The line between legislation and interpretation is clear, 
and for the courts to declare a forfeiture for crime where the 
Legislature has remained silent is legislation by judicial tri- 
bunals — a subject with which they have no concern.' Hol- 
dom v. Ancient Order United Workmen, 159 111. 619." 

Whilst the logical side of the argument does appear to be 
with the Illinois Court, we trust that the revisors of our Code will 
see to it that no decision of our Supreme Court shall be neces- 
sary to settle this question in accordance with the old rule laid 
down by the English courts. 



In New York the courts have held that a murderer takes the 
legal title which would come to him under the statute in spite of 

his act, and that this title is unimpeach- 
A Strange Variation able in a court of law ; but that a court 
of the Rule Mentioned of equity will deprive him of the use 
Above. of the property by enjoining the en- 

forcement of the legal right. This is 
certainly "chastising his Satanic Majesty around the decapitated 
timber," but it remains for a learned surrogate of the Empire 
State to overcome the difficulty of the old rule in a manner as in- 
genious as it is illogical. 

George Fuchs shot at his wife's paramour, missed him and the 
shot killed the wife. He was convicted of manslaughter. His 
wife's administrator claimed Mrs. Fuchs' property for the three 
children of Fuchs and wife. The Surrogate refused the claim and 
gave the property to Fuchs. After reviewing the history of the 
law from ancient times to December, 1914 — the date of the de- 
cision — the Surrogate says in part: 

"Law never can provide for all combinations of facts and cir- 
cumstances. So innumerable are the combinations of facts 
that they could be expressed only by the media employed in 
the higher mathematics. Hence, equity, in any refined system 
of jurisprudence, must always supply the omissions and the 
inherent defects of positive law ; otherwise, great injustice 
under the color of law would be done in many cases." 

"George Fuchs was not homicide per infortunium, or homi- 
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cide by misadventure, where one by mischance accidentally 
kills another. George Fuchs, intending to kill A, killed B, 
his wife. This is murder in criminal law, because the crim- 
inal law transfers the felonious intent from one to anothei. 
The murder was evidently, in Fuchs' case, however, alleviated 
into manslaughter by the provocation." 

The Surrogate concludes : 

"These peculiar and particular facts permit me to con- 
clude that in equity George Fuchs ought not to be barred 
from a succession under the Statute of Distributions, because 
he had not the slightest intention of killing his wife and profit- 
ing by her death." 

So what equity took away under the general rule in New York 
equity gives back under the Surrogate's decision in this particular 
case. 



